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IN THE UNITED STATES DISTRICT COURT - DISTRICT OF UTAH 
CENTRAL DIVISION 

 
WESTERN RANGELAND     ) 
CONSERVATION ASSOCIATION, et al.   ) 

) 
Plaintiffs,   ) 

) No. 2:14-cv-00327-PMW 
v.        ) 

) Judge Paul M. Warner 
SALLY JEWELL in her official capacity as   ) 
Secretary, UNITED STATES DEPARTMENT  ) 
of the INTERIOR, et al.      ) 

) 
Defendants   ) 

                                                                                    ) 
 
 

APPLICANT INTERVENORS’ REPLY IN SUPPORT OF MOTION TO INTERVENE 
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Introduction 
 

Pursuant to Rule 24 of the Federal Rules of Civil Procedure, the American Wild Horse 

Preservation Campaign (“AWHPC”), the Cloud Foundation (“the Foundation”), Return to 

Freedom (“RTF”), John Steele, and Lisa Friday have requested leave to intervene in this case as 

defendants. Applicant Intervenors’ Motion to Intervene (“Interv. Mot.”), ECF No. 15. Applicant 

Intervenors are nonprofit organizations and individuals who seek to intervene to protect their 

professional, economic, aesthetic, recreational, educational, and other interests in preserving wild 

horses that use the public lands throughout the state of Utah.  

On April 30, 2014, Plaintiffs – the Western Rangeland Conservation Association 

(“WRLCA”), et al. – filed a Complaint seeking to compel Defendants – the Bureau of Land 

Management (“BLM”), et al. – to remove wild horses not only from private lands used by the 

Plaintiffs and their members to graze their livestock, but also from federal and state-administered 

public lands across the state of Utah. See Complaint, ECF No. 2, at 20-21. After Applicant 

Intervenors moved to intervene, Plaintiffs filed a response in opposition on July 1, 2014. See 

Plaintiffs Response in Opposition (“Pls.’ Opp.”), ECF No. 26. As demonstrated below, Plaintiffs 

have not presented any arguments that warrant denying Applicant Intervenors’ motion to 

intervene.   

ARGUMENT 
 

I. APPLICANT INTERVENORS ARE ENTITLED TO INTERVENE AS OF 
RIGHT. 
 
A. The Plaintiffs’ Disagreement About The Merits Is Not A Basis For Denying 

The Motion to Intervene.   
 

The majority of Plaintiffs’ remonstrations concerning Applicant Intervenors’ 

participation in this case turn on Plaintiffs’ disagreements with the proposed Intervenors about 
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the merits of Plaintiffs’ arguments. See, e.g., Pls.’ Opp. at 3 (arguing that the Applicant 

Intervenors cannot show that their interests are affected by the lawsuit because “[c]ourts have 

upheld BLM’s removal of ‘excess’ wild horses . . . .”); Pls.’ Opp. at 6 (same). However, 

adjudicating the merits of the underlying case before ruling upon an applicant’s motion to 

intervene for the purpose of preserving the applicant’s “ability to protect its interest” within the 

meaning of Fed. R. Civ. P. 24(a)(2) would put the cart before the horse.  

As case law clearly demonstrates, resolving the underlying action constitutes a task 

separate and apart from ruling on a motion to intervene. See Izumi Seimitsu Kogyo Kabushiki 

Kaisha v. U.S. Philips Corp., 510 U.S. 27, 31 (1993) (explaining question concerning denial of 

motion to intervene is “akin to a question regarding a party’s standing, which we have described 

as a threshold inquiry that in no way depends on the merits of the case”) (emphasis added) 

(citations and internal quotation marks omitted); Abeyta v. City of Albuquerque, 664 F.3d 792, 

796 (10th Cir. 2011) (explaining the Tenth Circuit Court of Appeals has “held that [t]hose 

seeking to participate in the underlying resolution of the merits of a lawsuit must make timely 

application to intervene under Fed.R.Civ.P. 24”) (emphasis added) (citation and internal 

quotation marks omitted). Therefore, Plaintiffs’ speculative contentions concerning the validity 

of the merits of any arguments Applicant Intervenors may present have no bearing on whether 

Applicant Intervenors’ Motion to Intervene should be granted.1   

                                                            
1 Moreover, although Plaintiffs rely heavily on In Defense of Animals v. U.S. Department of the 
Interior, 751 F.3d 1054 (9th Cir. 2014), that opinion merely upheld a decision by the BLM that 
there were “excess” wild horses in that particular are of the California range. See id. at 1064 
(noting that “the BLM correctly relied on the [Appropriate Management Levels (‘AMLs’)] to 
decide that there were excess wild horses”).  Here, however, despite Plaintiffs’ repeated 
representations to the contrary, in fact BLM has yet to make any “excess” determinations with 
respect to the areas about which Plaintiffs complain. Indeed, that is precisely why Plaintiffs have 
brought this case—they contend that because wild horse populations exceed the current AMLs, 
the BLM should be making “excess” determinations that would in turn require the removal of 
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B. Preserving The Applicants’ Ability To Observe, Study, And Photograph 
Wild Horses On The Range In Utah Constitutes A Protectable Interest 
Sufficient For Intervention As Of Right.  

 
Plaintiffs argue that Applicant Intervenors’ interests “are not substantially impaired, in a 

practical sense, by . . . removal . . . of ‘excess’ horses” because Plaintiffs do not seek removal of 

all wild horses from the range in Utah. Pls.’ Opp. at 5. However, Applicant Intervenors’ interests 

in preserving wild horses so that they may continue viewing, studying, and photographing these 

animals in their natural habitat would certainly be impaired by a decrease in the number of wild 

horses available for such pursuits if the Defendants were ordered to remove “excess” wild 

horses, which is precisely what Plaintiffs seek here. See Interv. Mot. at 6-9; see also, e.g., Japan 

Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 221, 230 n.4 (1986) (conservation organizations 

allege a sufficient injury in fact for standing purposes when they challenge an action that allows 

whale harvesting that will reduce the number of whales available to observe and study); Animal 

Legal Def. Fund v. Glickman, 154 F.3d 426, 437 (D.C. Cir. 1998) (“It has never been the law, 

and is not so today, that injury in fact requires the elimination (or threatened elimination) of 

either the animal species or environmental feature in question.”) (citing Sierra Club v. Morton, 

405 U.S. 727, 734 (1972)); Fund For Animals, Inc. v. Lujan, 962 F.2d 1391, 1396 (9th Cir. 

1992) (finding “the diminished opportunity of the Fund’s members to view the northern bison 

herd in Yellowstone establishes standing to challenge” the agency action) (emphasis added); 

Alaska Fish & Wildlife Fed’n & Outdoor Council, Inc. v. Dunkle, 829 F.2d 933, 937 (9th Cir. 

1987) (finding conservation organization and its members injured by “the decline in the 

migratory bird population”) (emphasis added). Because the Plaintiffs’ requested relief would, if 

granted, reduce the number of wild horses that remain available to observe, photograph, and 

                                                            

such horses. 
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study in Utah, the Applicant Intervenor’s interests would also certainly be impaired and impeded 

within the meaning of Fed. R. Civ. P. 24(a)(2).     

Plaintiffs also protest mightily that Applicant Intervenors lack standing.  See Pls.’ Opp. at 

5-7, 12.  However, although the Applicant Intervenors have also alleged sufficient standing, it is 

well established in this Circuit that “parties seeking to intervene under Rule 24(a) or (b) need not 

establish Article III standing ‘so long as another party with constitutional standing on the same 

side as the intervenor remains in the case.’” San Juan Cnty., v. United States, 503 F.3d 1163, 

1172 (10th Cir. 2007) (citation omitted) (emphasis added).  Similarly unavailing is Plaintiffs’ 

assertion that the applicants have failed to identify a “claim” here. Pls.’ Opp. at 3. Not only do 

the Applicant Intervenors seek to intervene as defendants – and hence no claim is required – but 

“[t]he strongest case for intervention is not where the aspirant for intervention could file an 

independent suit, but where the intervenor-aspirant has no claim against the [parties] yet a 

legally protected interest that could be impaired by the suit.” San Juan Cnty., 503 F.3d at 1200-

01 (emphasis added) (citation omitted).  

Nor is there any validity to Plaintiffs’ assertion that Applicant Intervenors have no right 

to intervene because “an intervenor has no power to veto a settlement.” Pls.’ Opp. at 9. While 

Applicant Intervenors may not have a right to veto a proposed settlement, they certainly would 

have an opportunity to object to any such settlement and to provide the Court with relevant 

information as to whether any such settlement is “against the public interest,” before the Court 

were to approve it. United States v. Colorado, 937 F.2d 505, 509 (10th Cir. 1991) (emphasis 

added); see also Order to File Objections to the Proposed Consent Decree, Rock Springs Grazing 

Ass’n v. Salazar, Civ. No. 2:11-CV-00263-NDF (D. Wyo. Feb. 15, 2013), ECF No. 84 (court 

order allowing intervening wild horse protection groups to file objections to proposed settlement 
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between plaintiff ranching association and BLM before deciding whether to approve proposed 

consent decree); Intervenor-Defendant Objections to Proposed Consent Decree Filed by Pl. and 

Government Defs., Rock Springs Grazing Ass’n v. Salazar, Civ. No. 2:11-CV-00263-NDF (D. 

Wyo. Feb. 25, 2013), ECF No. 86-1 (wild horse protection groups’ objections to proposed 

consent decree).    

C. None of The Cases Upon Which Plaintiffs Rely For The Proposition That 
The Government Defendants Adequately Represent The Interests Of The 
Proposed Intervenors Apply Here. 
 

Plaintiffs rely on San Juan County v. United States, 503 F.3d 1163 (10th Cir. 2007) and 

Kane County v. United States, 597 F.3d 1129 (10th Cir. 2010) to support the proposition that 

Applicant Intervenors should not be allowed to intervene because the federal Defendants 

adequately represent Applicant Intervenors’ interests. Pls.’ Opp. at 9-10. However, both of those 

cases dealt with situations in which counties brought quiet-title actions against the federal 

government in which “[t]he only issue to be resolved . . .[wa]s whether the United States or [the 

county] h[e]ld[] title,” Kane Cnty., 597 F.3d at 1132; accord San Juan Cnty., 503 F.3d at 1167. 

In San Juan County, because the applicant intervenors and federal defendants shared the “sole 

objective” of “defending exclusive title to the road,” the court denied the motion to intervene. 

503 F.3d at 1206. The Kane County court found the resolution of the case “turn[ed] entirely” on 

historic land-use records and that, under those extremely fact-specific circumstances, the 

applicant intervenors’ knowledge and expertise concerning environmental conservation would 

likely not aid the court in resolving the case. 597 F.3d at 1132-3. That scenario, in which 

applicants seek to intervene “for the purpose of presenting only irrelevant argument or 

evidence,” San Juan Cnty., 503 F.3d at 1203 (emphasis added), stands in stark contrast to the 

situation at hand, where the Applicant Intervenors seek to intervene to present extremely relevant 
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arguments concerning whether, as asserted by Plaintiffs, BLM is required to remove all wild 

horses that exceed current Appropriate Management Levels, even when the agency has yet to 

make any such “excess” determinations and where there are many additional factors the agency – 

and the Court – should take into consideration before making any such decisions. Accordingly, 

because as explained in our opening brief, Interv. Mot. at 10-12,  the government Defendants 

cannot be expected to adequately represent the Applicant Intervenors’ interests on these matters, 

the quiet-title cases cited by Plaintiffs simply do not apply.  

For similar reasons, there is no merit to Plaintiffs’ argument that Applicant Intervenors 

“have not overcome the presumption that the federal [D]efendants would adequately represent 

[their] interests.” Pls.’ Opp. at 9. This patent mischaracterization of the legal standard for 

intervention as of right is unsupported by the case law to which Plaintiffs cite. While the Court of 

Appeals in San Juan County applied the presumption that “representation is adequate ‘when the 

objective of the applicant for intervention is identical to that of one of the parties,’” the Court 

clearly explained that “[t]his presumption should apply when the government is a party pursuing 

a single objective.” 503 F.3d at 1204 (emphasis added) (citation omitted). However, the Court 

went on to explain that there is no such presumption when the government “has multiple 

interests to pursue,” id. at 1203-04 (emphasis added), which is the case here.  

Indeed, by Plaintiffs’ own admission, “several courts have held that BLM is required to 

manage wild horses in line with multiple use policies.” Pls.’ Opp. at 4 (emphasis added). Thus, 

as Applicant Intervenors previously explained, “BLM is responsible for balancing the public and 

private interests in the public lands under its jurisdiction under various statutes,” including the 

Wild Horse Act, 16 U.S.C. §§ 1331 et seq.; the Taylor Grazing Act, 43 U.S.C. §§ 315 et seq.; 

and the Federal Land Policy Management Act, 43 U.S.C. §§ 1701 et seq., which “require the 
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Defendants to consider a broad spectrum of interests.”  Interv. Mot. at 12 & n.2. It is well settled 

that in cases in which “a government agency may be placed in the position of defending both 

public and private interests, the burden of showing inadequacy of representation is satisfied.” 

WildEarth Guardians v. Nat’l Park Serv., 604 F.3d 1192, 1200 (10th Cir. 2010) (emphasis 

added) (citation omitted). Thus, because the Defendants clearly have “multiple interests to 

pursue” when managing wild horses, San Juan Cnty., 503 F.3d at 1203-04, any presumption that 

the government adequately represents Applicant Intervenors’ interests is entirely inapplicable 

here.     

II. IN THE ALTERNATIVE, APPLICANT INTERVENORS SHOULD BE 
GRANTED PERMISSIVE INTERVENTION. 

As demonstrated in Applicant Intervenors’ Motion to Intervene, although Applicant 

Intervenors fulfill the requirements for intervention as of right under Rule 24(a), in the 

alternative, Applicant Intervenors should be granted permissive intervention under Rule 24(b), 

which requires only that the proposed intervenor have “a claim or defense that shares with the 

main action a common question of law or fact.”  As Applicant Intervenors have explained, if 

granted intervention, they will “rely on the same laws as the other parties regarding the 

management of public lands and wild horses, as well as many of the same facts cited in the 

Complaint.” Interv. Mot. at 14 (emphasis added).  

Plaintiffs’ pure speculation about Applicant Intervenors’ legal intentions (e.g., that 

“Intervenors would likely seek to raise issues as to which they lack ‘standing’ and as to which 

they have not ‘exhausted,’” Pls.’ Opp. at 12 (emphasis added)), and Plaintiffs’ anxiety that the 

Applicant Intervenors’ efforts to provide the Court with accurate and complete information about 

the methods and legal obligations concerning the management of wild horses would somehow 

“confuse” the Court, id., do not provide valid legal grounds for denying permissive intervention.  
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None of the cases cited by Plaintiffs is to the contrary.  In Allard v. Frizzell, 536 F.2d 

1332, 1334 (10th Cir. 1976), the court denied permissive intervention to nonprofit organizations 

focused on preserving living eagles in their natural environment because the case concerned the 

disposition of only “feathers . . . from long-dead eagles.” (emphasis added). Similarly, in United 

States v. Kennecott, Utah Coppes Corp., No. 2:07CV485DAK, 2007 WL 4270568 (D. Utah 

Nov. 30, 2007), the court found that there was no relationship between the issues raised by the 

plaintiffs and those sought to be raised by the proposed intervenors.  Here, however, there is 

complete congruency with respect to the issues presented by the Plaintiffs and those on which 

the Applicant Intervenors wish to be heard – i.e. what are BLM’s responsibilities and duties with 

respect to wild horse management on the Utah range.  

Accordingly, because all of the requirements for permissive intervention are also met 

here, the Applicant Intervenors’ alternative request should also be granted.  

CONCLUSION 

 For all of the foregoing reasons, as well as those set forth in the Applicant Intervenors’ 

opening brief, the Motion to Intervene should be granted. 

Respectfully submitted, 

/s/Caitlin Zittkowski_____________________ 
       
      Caitlin T. Zittkowski (Pro Hac Vice) 
      (California Bar No. 290108) 
      Katherine A. Meyer (Pro Hac Vice) 
      (D.C. Bar No. 244301) 
      Michelle D. Sinnott (Pro Hac Vice) 
      (Virginia Bar No. 85563) 
        

MEYER GLITZENSTEIN & CRYSTAL 
      1601 Connecticut Ave., N.W. Suite 700  
      Washington, D.C.  20009 
      (202) 588-5206 
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