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INTRODUCTION 

 Plaintiffs have brought their lawsuit for declaratory, injunctive and mandamus relief to 

compel the Defendant federal agencies and their responsible officials to perform their mandatory 

duties under the law to immediately remove “excess” wild horses from the public range and 

from their private properties.  As described in their complaint, the Plaintiffs have been injured, 

and continue to suffer injury, by Defendants’ refusal to perform their mandatory duties under the 

Wild Free-Roaming Horses and Burros Act of 1971 (“WHBA”) to immediately remove 

“excess” wild horses.   

 The Defendants’ duties under the WHBA to immediately remove were imposed by 

amendment to the WHBA in 1978.  Because overpopulation of wild horses and burros resulted 

from passage of the 1971 Act, Congress, in 1978, amended the WHBA through the Public 

Rangelands Improvement Act of 1978.  These amendments struck a new balance between 

“protecting wild horses and competing interests in the resources of the public range.”  American 

Horse Protection Association v. Watt, 694 F.2d 1310, 1316 (D.C. Cir. 1982).  The amendments 

made clear the importance of management of the public range for multiple uses, rather than 

emphasizing wild horse needs.  Id.  One of Congress’ goals was to “deal with range deterioration 

in areas where excess numbers of wild free-roaming horses and burros exist.”  H.R. Rep. No. 

1122, 95th Cong., 2nd Sess. 9 (1978).  The House Report indicates that the WHBA had been so 

successful that the numbers of wild horses and burros “now exceed the carrying capacity of the 

range.  Excess numbers of horses and burros pose a threat to wildlife, livestock, the 

improvement of range conditions, and ultimately their own survival.”  Id. at 21. 

 The WHBA was specifically amended, then, to require “immediate” removal of excess 

horses.  16 U.S.C. § 1333(b)(2).  When a determination is made that there is an “excess,” action 
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is immediately required, because the “endangered and rapidly deteriorating range cannot wait.”  

Blake v. Babbitt, 837 F. Supp. 458, 459 (D. D.C. 1993). 

 The legislative history of the 1978 amendments sets forth Congress’ goal: 

The goal of wild horses and burro management, as with all range management 
programs, should be to maintain a thriving ecological balance between wild horse 
and burro populations, wildlife, livestock, and vegetation and to protect the range 
from deterioration associated with overpopulation of wild horses and burros. 
 

H.R.Rep. No. 1737, 95th Cong., 2nd Sess., 15 (1978).  U.S. Code Cong. & Admin.News 1978, 

4069, 4131.1  “The main thrust of the 1978 amendments [wa]s to cut back on the protection the 

Act afford wild horses and to re-emphasize other uses of the natural resources wild horses 

consume.”  American Horse Protection Association v. Watt, 694 F.2d at 1316.  The amendments 

made “explicit what was, at most implicit in the 1971 Act:  Public ranges are to be managed for 

multiple uses, not merely for the maximum protection of wild horses.”  Id. at 1317. 

 Intervenors, to the extent they seek to ask the Court to prohibit the immediate removal of 

excess horses from the herd management areas (“HMAs”), the herd areas (“HAs”), adjacent 

public lands, Plaintiffs’ private lands and Utah state trust lands identified in Plaintiffs’ 

complaint, are advocating a position that is at-odds with Congress, with proper stewardship and 

conservation of the public lands, with the “multiple-use” requirements respecting use of the 

public range, with Plaintiffs’  rights to use their private property and grazing privileges, with 

Plaintiffs’ ability to produce and provide sustenance for American families, and with the 

ultimate survival of the horses they claim to revere. 

                                                 
1 A description of this legislative history is found at Blake v. Babbitt, 837 F. Supp. 458 (D. D.C. 
1993) (upholding the Bureau of Land Management’s (BLM’s)  rule eliminating automatic stay 
of removals of excess horses and burros from public lands pending appeal as a reasonable 
interpretation of “immediate” removal provision of the WHBA). 
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I. INTERVENORS HAVE NOT SHOWN ENTITLEMENT TO INTERVENE 
 UNDER RULE 24 (A)(2) OF THE  FEDERAL RULES OF CIVIL PROCEDURE      
 
 A. Proposed Intervenors Have Not Shown Any Direct, Substantial And Legally 
  Protectable Interest Or Any Substantial Impairment Of Their Interests In A 
  Practical Sense 
  
 To intervene under Rule 24 (a)(2), movants must show that they have an interest relating 

to the property or transaction that is the subject of the action and that they are so situated that 

disposing of the action may as a practical matter impair or impede their ability to protect their 

interest, unless existing parties adequately represent that interest.  See, e.g., Kane County, Utah 

v. United States, 597 F.3d 1129, 1133 (10th Cir. 2010); WildEarth Guardians v. U.S. Forest 

Serv., 573 F.3d 992, 995 (10th Cir. 2009).  The claimed interest must be direct, substantial and 

legally protectable.  See, e.g., Vermejo Park corp. v. Kaiser Coal Corp., 998 F.2d 783, 791 (10th 

Cir. 1993).  Intervenors must be substantially affected in a practical sense by the determination 

made in the action.  See, e.g., San Juan County, Utah v. United States of America, 503 F.3d 

1163, 1189 (10th Cir. 2007). 

 Intervenors do not state the precise claim they make, other than to state, in footnote 1 at 

4, that they believe Plaintiffs are not entitled to the relief they have requested and that the relief 

requested, if granted, will “fundamentally change” BLM’s management.  In fact, Intervenors do 

not contend that the excess horses at issue here are not, in fact, “excess.” 2 

 What Intervenors mean by “change” is not articulated.  Courts have upheld BLM’s 

removal of “excess” wild horses, because such removal is required by Congress and is the 

proper stewardship action to take.  See, e.g., Cloud Foundation v. United States Bureau of Land 

                                                 
2 Although Intervenors make it sound like Plaintiffs are requesting removal of all wild 
horses, such is clearly excess wild horses as those which must be removed to preserve and 
remain a thriving natural ecological balance and multiple use.  16 U.S.C. § 1332(f).  Plaintiffs’ 
complaint only seeks immediate removal of excess wild horses.  See Complaint generally, Dkt. 
No. 2.  
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Management, 802 F. Supp.2d 1192 (D. Nev. 2011) (public interest did not favor granting Cloud 

Foundation’s requested injunction, since BLM had an obligation to immediately remove excess 

wild horses; absent removal, horse population will continue to grow at a rate of 20% to 25% 

annually, horses will suffer and will adversely impact riparian resources within and outside the 

HMAs).  In Cloud, the court rejected the Plaintiff’s argument that BLM was required to manage 

the public lands principally for the benefit of the horses, noting that several courts have held that 

BLM is required to manage wild horses in line with multiple use policies.  The Act cannot be 

read to give horses priority.  Id. at 1203. 

 Recently, in In Defense of Animals v. U.S. Depart. of Interior, 2014 WL 1876986,  __ F. 

3d. __ (9th Cir. 2014), the court upheld BLM’s removal of approximately 1,600 wild horses and 

160 burros from a particular HMA, emphasizing the mandatory statutory duty of BLM to 

immediately remove “excess” wild horses and burros under the WHBA.  Id. at  ¶¶ 4, 6, 8.     

 Intervenors claim that they have an interest in protecting wild horses by preserving their 

presence on the range in Utah.  See Intervenor’s Motion Dkt. No. 15 at 11.   Declarant Roy, 

director of the American Wild Horse Preservation Campaign, claims that the removal of 

“excess” horses is contrary to their goal of finding ways to preserve the horses on the range, and 

she is concerned about addressing misinformation about the horses.  Roy Decl., exh. A, ¶¶ 5, 6.  

Declarant Roy claims there are over 3,000 wild horses in 19 HMAs in Utah and that, due to 

BLM’s practice of removal, there are 49,600 in holding facilities.  Id.  ¶ 7.  Although mentioning 

herd management areas generally, Roy makes no specific reference to the HMAs involved in 

Plaintiffs’ suit.  ¶ 2.  

 The Plaintiffs’ action here does not impair or impede Roy’s ability to continue engaging 

in public relations campaigns or engage in finding ways to deal with the problem of excess 

horses.  What Roy sees as a problem with too many horses in holding facilities or disposition of 
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horses is not an issue in Plaintiffs’ case.   At bottom, Declarant Roy and the organization she 

represents want to intervene, because they are “interested” in the “problem” of the wild horses 

and the fact that there are too many of them.  Cf. Sierra Club v. Morton, 405 U.S. 727, 739 

(1971) (in the context of “standing,”  a mere “interest in a problem,” no matter how 

longstanding,  is not sufficient to render the organization “adversely affected”).        

 Declarant Kathrens states that her organization, the Cloud Foundation, enjoys viewing 

and photographing wild horses and that they travel to areas in Utah, including Bible Springs, for 

that purpose.  Exhibit B, ¶ 2.  Kathrens states that the Foundation is engaged in campaigns to 

save wild horses and spread awareness about issues concerning their protection.  Id. ¶ 3.  

Kathrens states that she believes the Plaintiffs’ action will impair the Foundation’s campaigns 

and programs because the action interferes with the Foundation’s efforts to preserve the horses 

on the public lands and will require the Foundation to spend more resources on its work.  

Kathrens states that the Plaintiffs want to have wild horse herds removed from the range.  Id. ¶ 

7.  Both Kathrens and Roy state that they believe the BLM, in balancing the interests on the 

public land, favors the interests of cattle grazing over wild horses.  See Roy Decl. at ¶ 9; 

Kathrens Decl. at ¶ 8. 

  Kathrens misperceives Plaintiffs’ action.  Plaintiffs are not asking for removal of all 

horses, only “excess,” as to which there is a mandatory duty on the part of Defendants to 

remove.  Kathrens does not explain how the government’s removal of “excess” horses will 

somehow require the Foundation to spend more resources on its work.  To intervene, a movant 

must show that he or she is “substantially affected in a practical sense” by a determination in the 

action.  See San Juan, Utah v. United States, 503 F.3d 1163, 1189 (10th Cir. 2007).  The interests 

that Roy and Kathrens represents are not substantially impaired, in a practical sense, by a 

removal, required by law, of “excess” horses. 
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 To the extent they wish to take issue with BLM’s management because they may 

speculate that management favors cattle growers, they are not permitted to do so.  Such is 

speculative and irrelevant.  See Kane County, Utah v. United States, 597 F.3d 1129, 1132 (10th 

Cir. 2010) (affirming denial of motion to intervene in a quiet title suit; movant’s claims relating 

to federal government’s management of land would be irrelevant and inadmissible); Cloud 

Foundation v. United States Bureau of Land, 802 F. Supp.2d 1192, 1204 (D. Nevada 2011) 

(livestock grazing levels and appropriate management levels (“AMLs”) are set within the 

resource management plans (“RMPs”); “[c]hallenges to the allocation set by the RMP must be 

made through the administrative process”).  Courts have upheld excess horse determinations 

based primarily, if not solely, on the AML, which is a valid assessment of the number that can 

be maintained on the range. See, In Defense of Animals v. U.S. Depart. of Interior, 2014 WL 

1876986, __ F.3d __ (9th Cir. 1024); Cloud Foundation v. United States Bureau of Land 

Management, 2013 WL 1249814 (D. Nevada 2013) (citing other cases).  Plaintiffs’ complaint at 

¶ 26, sets forth those AMLs, from which “excess” was determined.  Intervenors cannot seek to 

undo those AMLs, which would amount to skirting the administrative processes and 

“exhaustion” requirements, and they have no “standing” to do so. 

 Declarant DeMayo states that she established Return to Freedom in California as a wild 

horse sanctuary.  Exhibit C at ¶ 1.  DeMayo states that she launched the American Wild Horse 

Preservation Campaign to provide a national educational and advocacy platform on the issue of 

protecting and preserving wild horses of the West.  Id. ¶ 2.  DeMayo states that she has provided 

educational programs and pioneered implementation of wild horse management at the sanctuary, 

such as the uses of PZP, a birth-control drug.  Id. at ¶ 4.  DeMayo states that she holds 

educational events at her sanctuary and has increased public awareness.  Id. at ¶ 4.  DeMayo 

states that she believes that removal of horses in excess of their HMAs AMLs would impair her 
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organization’s efforts to promote management of wild horses on the range, would require that 

her organization devote more resources to its campaigns, and would impair their interests in 

continuing to view and photograph wild horses on the range in the West, including Utah.  Id. at 

¶¶ 7, 8.  Again, DeMayo does not explain how the government’s removal of excess horses, 

which it is required by law to do, would somehow require her organization to devote more 

resources to its campaigns.         

 Plaintiffs’ action does not “threaten” the “goals” of this organization or of the 

organization represented by Roy and Kathrens. To intervene, an organization must have a 

protectable interest that “threatens” their goals.  See Utah Assn. of Counties v. Clinton, 255 F.3d 

1246, 1251 (10th Cir. 2010).  The organizations seeking to intervene here can still conduct their 

educational programs, carry on their media campaigns, advocate birth-control practices and so 

forth.  They and their members can still view wild horses in the West, including Utah.  Removal 

of “excess,” as required by law, does not substantially impair their interests.  They may not 

intervene to offer irrelevant argument or evidence, such as management practices, birth-control, 

their “value preferences,” etc., which is the apparent thrust of their declarations.  See Kane 

County, Utah v. United States of America, 597 F.3d 1129, 1132 (10th Cir. 2010) (Rule 24(a) (2) 

does not require intervention as of right for the purpose of presenting irrelevant argument or 

evidence); Alameda Water & Sanitation Dist. v. Browner, 9 F.3d 88, 91 (10th Cir. 1993) 

(intervention denied where intervenors wished to present extraneous, irrelevant evidence).  See 

also Sierra Club v. Morton, 92 S.Ct. 1361 (1972) (in the context of “standing” under the 

Administrative Procedures Act, goal of judicial review would be undermined if organizations or 

individuals were allowed to seek review to do no more than vindicate their own value 

preferences).    
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 In addition, intervention is not proper for the purpose of presenting argument, which 

would be heatedly refuted and is clearly irrelevant and provocative, about grazing permits 

assertedly being issued at “below-market, taxpayer-subsidized rates” [Motion Dkt. No. 15 at 3].  

That statement is revealing.  It indicates that Intervenors are more interested in attempting to cast 

hard-working ranchers, who diligently work to satisfy the most basic needs of people, in a bad 

light, rather than focusing on the deteriorated state of the range due to the wild horse 

overpopulation and the mandatory requirements of the law to remove “excess.”  It requires little 

imagination to forecast where their evident personal enmity might lead.  Were intervention 

allowed, Plaintiffs’ straightforward, uncomplicated lawsuit could become fruitlessly complex, 

needlessly expensive and unending. 

 Declarant Steele, ex. D, is a Utah photographer.  He states that he regularly visits herd 

management areas in Utah, including Swasey.  He states that his photography “depends on the 

presence of wild horses throughout Utah” and that he derives aesthetic enjoyment from viewing 

them.  See ex. D, ¶¶ 1-6.  He states that the relief sought by Plaintiffs would impair his 

professional and personal interests.  Id. ¶ 7. 

 Steele makes no specific claim that removing the “excess” horses will substantially 

impair his interests.  Nor is any substantial impairment evident from the facts he states.  Horses 

remain to be viewed and photographed.  Steele further states that BLM needs to implement a 

wild horse management programs that is biologically sound and scientifically reviewed and to 

establish a collaborative process.  Id. ¶ 11.  But again, Plaintiffs’ case is not about furthering 

Steele’s desired management program. Steele’s evidence and argument would be irrelevant.  If 

Steele finds error with BLM’s wild horse management programs, Steele poses his claim in the 

wrong venue. 
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 Declarant Friday, ex. E, similarly does not show a substantial impairment of a legally 

protectable interest.  Friday’s declaration at ¶ 5 indicates that she is concerned about the 

mechanism of round-ups.  Plaintiffs’ suit is not about the procedures by which BLM chooses to 

remove the excess horses.  Friday’s declaration indicates at ¶ 9 that she is concerned about 

Plaintiff Western Rangeland Conservation Association, which she perceives as representing 

agricultural interests and speculates is interested in removing as many wild horses as possible 

from the range.  ¶ 9.  Friday’s personal dislike of the Plaintiff is irrelevant.  Plaintiffs’ suit is 

about requiring the government to do its duties under the law to remove excess wild horses.  

Friday’s asserted evidence and argument is irrelevant.3   

 Intervenors state in their motion at 12 that they want to intervene to prevent the 

government from settling this case in a way that they may feel is adverse to their interests.  

However, an intervenor has no power to veto a settlement.  See San Juan County, Utah v. United 

States, 503 F.3d 1163, 1189 (10th Cir. 2007).     

 B. Intervenors Have Not Overcome The Presumption That The Defendants 
  Would Adequately Represent Their Interests 
 
 Intervenors have filed their motion to intervene before the federal defendants have 

answered the complaint.   In San Juan County, Utah v. United States, 503 F.3d 1163, 1207 (10th 

Cir. 2007), the court upheld the denial of intervenor environmental organization’s motion to 

intervene, concluding that the intervenor had not overcome the presumption that the federal 

defendants would adequately represent its interests.  That presumption should be applied here, 

particularly when the singular, and only relevant, issue, which should be undisputed, is whether 

                                                 
3 Intervenors cite a Wyoming district court order in Rock Springs Grazing Association v. 
Salazar, attachment 1 to their motion, as supporting their motion to intervene here.  However, in 
that case, unlike here, the wild horse advocacy groups had played a significant role in the earlier 
litigation, and one of them had been a party to an “agreement,” which the Association was 
seeking to rescind. 
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the BLM has to immediately remove wild horses which the BLM has found to be in excess.  The 

AMLs, which Plaintiffs have stated in their complaint, are the primary tools by which the BLM 

makes its determination of “excess.”  See In Defense of Animals v. U.S. Depart. of Interior, 2014 

WL 1876986,  __ F.3d __ (9th Cir. 2014) (“AML is the vehicle used to move towards a [thriving 

ecological balance], and a trigger by which []the BLM is alerted to address population 

imbalance,” quoting the lower court).  The court also cited American Protection Ass’n. Inc. v. 

Watt, 694 F.2d 1310, 1318 (D.C. Cir. 1982) (Act directs that excess horses shall be removed 

immediately).  See also Cloud Foundation v. U.S. Bureau of Land Management, 802 F. Supp.2d 

1192, 1199 (D. Nevada 2011) (Act requires “immediate removal” of excess horses; pursuant to 

this statutory directive, BLM uses AMLs, as reflective of “the number of wild horses that can be 

sustained within a designated HMA, which achieves and maintains a thriving natural ecological 

balance in keeping with the multiple-use management concept for the area”).  The BLM in this 

case has already set the AML for each HMA and HA at issue.  Those AMLs were set through a 

public process and the periods of appeal of all of those AMLs has long passes.  This litigation 

merely requests the Court force the BLM to comply with the AML the agency has set.  

 In Kane County, Utah v. United States, the district court, in denying the conservation 

group’s motion to intervene, reasoned that the group failed “to proffer any evidence to which it 

would have access … that was not available to the [federal government],” or “present evidence 

that is ha[d] any special expertise, experience or knowledge … that would not be available to the 

[federal government].”  The Tenth Circuit affirmed, despite the conservation group’s argument 

that it had “adversarial relations” with the federal agency on whose side the group was 

attempting to intervene. 

 Similarly, despite the Intervenors’ declarations stating that they may feel that the federal 

government is partial to livestock growers, their speculative feeling is insufficient to render 
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inadequate the government’s representation of their interests.  The evidence and argument 

Intervenors might wish to proffer, judging by their declarations, would be inadmissible, 

irrelevant, speculative and would delay and frustrate the case, to the prejudice of Plaintiffs.

 Finding Kane County apt, the district court in Holman v. New York Life Ins. Co., 2010 

WL 4823204 (D. Utah 2010), denied intervention, concluding that the intervenor failed to show 

inadequate representation.  Specifically, it failed to show that it has expertise, experience or 

knowledge that otherwise would not be available to the plaintiff and his counsel. 

 Movants rely on Utah Association of Counties v. Clinton, 255 F.3d 1246 (10th Cir. 2001) 

to argue that the governments’ representation of their interests are not adequate because the 

government represents the public interest, which may differ from their own particular interests.  

However, the Utah Association of Counties case is about requiring the government to perform 

its mandatory duties required by the law.  Intervenors should be denied intervention under Rule 

24(a)(2). 

II. THE COURT SHOULD DENY PERMISSIVE INTERVENTION UNDER RULE 
 24(B) 
 
 Based on Movant’s declarations, they “contemplate a lawsuit which is quite different 

from the one in progress.”  See Allard v. Frizzell, 536 F.2d 1332 (10th Cir. 1976).  Just as the 

court in Frizzell, this Court should deny permissible intervention.  The Frizzell court also noted 

that the movants’ interest in scientific and educational causes, and their ability to advance them, 

would not be impeded by the disposition of the action.  See also United States v. Kennecott Utah 

Copper Corporation, 2007 WL 4270568 (D. Utah 2007) (concluding that no common question 

of law and fact had been shown and that intervention would unduly delay resolution of the case).

 Intervenors have not specifically alleged a common question of law or fact in their 

motion, stating only that they intend to rely on the same laws as other parties regarding the 
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management of public lands and wild horses.  See Motion Dkt. No. 15 at 14.  Their declarations 

suggest that they intend to raise irrelevant issues regarding the Defendants’ management of 

public lands.  Yet, they are not allowed to do that.  Such argument and evidence would be 

irrelevant and inadmissible.  See Kane County, Utah v. United States, 597 F.3d 1129, 1133 (10th 

Cir. 2010).  Allowing intervention would cause confusion, expense, delay and would wholly 

confound Plaintiffs’ case.  Intervenors would likely seek to raise issues as to which they lack 

“standing” and as to which they have not “exhausted.” Permissive intervention should be denied.   

 Plaintiffs respectfully pray that Movants’ motion to intervene be denied. 

 RESPECTFULLY SUBMITTED this 1st day of July, 2014. 

 
     /s/Andrea Buzzard      
     Karen Budd-Falen Pro Hac Vice (Wyo. Bar # 5-2467) 
     Andrea Buzzard Pro Hac Vice (N.M. Bar # 392) 
     BUDD-FALEN LAW OFFICES, LLC 
     Post Office Box 346 
     300 East 18th Street  
     Cheyenne, Wyoming 82001 
     (307) 632-5105 (telephone) 
     (307) 637-3891 (telefax) 
     karen@buddfalen.com 
     andrea@buddfalen.com 
 
 
 
     /s/Kiersty B. Loughmiller     
     MACDONALD & MILLER 
     MINERAL LEGAL SERVICES, PLLC 
     7090 S Union Park Ave., Suite 400 
     Salt Lake City, UT  84047 
     (801) 676-0050 (telephone) 
     kiersty@macmillerlegal.com 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on the 1st day of July, 2014, I electronically filed Plaintiffs’ Response in 
Opposition to Intervenors’ Motion to Intervene with the Clerk of Court using the CM/ECF system, 
which will then send electronic notification of such filing to the following: 
 
 Joel Ban 
 joel@banlawoffice.com 
 
 Katherine A. Meyer 
 Caitlin T. Zittkowski 
 Michelle D. Sinnott 
 kmeyer@meyerglitz.com 
 czittkowski@meyerglitz.com 
 msinnott@meyerglitz.com 
 
 
      /s/Andrea Buzzard     
      Andrea Buzzard (Pro Hac Vice) 
      Budd-Falen Law Offices, LLC                 
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