
Case 2:14-cv-00152-NDF   Document 83   Filed 03/03/15   Page 1 of 27

IN THE UNITED STATES DISTRICT COURT FILED ." .. _- -- .. , 
U.S. DISTRICT COURT 

FOR THE DISTRICT OF WYOMING DISTRICT OF WYOMING 

AMERICAN WILD HORSE 
PRESEVATION COMPAIGN, et aI., 

Petitioners, 

vs. 

SALLY JEWELL, et ai., 

Respondents. 

and 

ROCK SPRINGS GRAZING 
ASSOCIATION, 

Respondent-Intervenor, 

and 

STATE OF WYOMING, 

Respondent-Intervenor. 

['G1S f'lAR 3 PM 2 '19 

STEPHAN HARRIS, CLERK 
CHEYENNE 

Case No: 14-CV-OlS2-NDF 

MEMORANDUM DECISION AND ORDER AFFIRMING BLM'S ACTIONS 
UNDER THE WHA AND FLPMA 

AND REMANDING BLM'S ACTIONS UNDER NEPA 

This matter is before the Court on a motion for summary judgment filed by 

various nonprofit organizations and individuals dedicated to preserving, observing and 

enjoying wild horses on public lands in the West (Petitioners). Petitioners filed this case 

seeking review of, and relief from, BLM's decision to permanently remove more than 
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1,200 wild horses from certain areas of the Wyoming Checkerboard1 under 16 U.S.C. § 

1334 (BLM's Section 4 authority) notwithstanding the presence of alternating sections of 

public land within the area. Petitioners challenge this action as violating the Wild Free

Roaming Horses and Burros Act (WHA), 16 U.S.C. §§ 1331-1340, the National 

Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321-4370f, the Federal Land Policy 

and Management Act (FLPMA), 43 U.LS.C. §§ 1701-1787, and BLM's governing 

Resource Management Plans (RMPs). 

More specifically, Petitioners cOlnplain that BLM took this relnoval action on 

checkerboard lands in disregard of its non-discretionary duties required before pennanent 

I "The 'checkerboard' derives its name from the pattern of alternating sections of private and 

public land which it comprises. The checkerboard scheme of land ownership is a result of the 

Union Pacific Act passed in 1862. Under the Act, the Union Pacific Railroad Company was 

awarded the odd numbered lots of public land along the railbed right of way as the company 

completed each mile of the transcontinental railroad. Today, more than half of the checkerboard 

remains under federal ownership, while the remainder is held privately." Mountain Slates Legal 

Foundation v. Hodel, 799 F.2d 1423, 1424, fnl (10th Cir. 1986). The Wyoming Checkerboard is 

generally described as high desert, with limited forage, limited fences, and sensitive to overuse. 

Federal law prohibitions, cost, and adverse impacts to wildlife and game migration make it 

impossible to fence the individual sections within the checkerboard, limiting the options 

available to prevent wild horses from straying off public lands to private lands. Doc. 31-3, p. , ~ 

11. 

2 
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removal of wild horses from public lands. The Court disagrees with Petitioners as to 

their WHA and FLPMA claims. 

Even assuming BLM once had the discretion to manage and protect wild horses as 

"components" of the alternating public land sections of the checkerboard rangelands 

controlled by the Rock Springs Grazing Association (RSGA),2 that discretion was 

significantly undennined over thirty years ago by Court Order. This 1981 Court Order 

set the stage for considering the entire RSGA checkerboard rangelands from the 

perspective of protecting private property under Section 4 rather than from the 

perspective of herd management on public lands under Section 3. The 1981 Order came 

in response to a 1979 lawsuit filed by RSGA under Section 4. The Court found BLM's 

failure to remove a significant number of horses from the checkerboard rangelands to be 

"unacceptable." CMlECM Document (Doc.) 31-4, p. 27. Because of this, the Court 

ordered BLM to remove all wild horses from RSGA' s checkerboard rangelands except 

that number which RSGA voluntarily agreed to leave in the area. Id. The Court Inade no 

distinction between the public land and private land sections of the checkerboard. At that 

time, RSGA voluntarily agreed to leave 500 wild horses on its checkerboard rangelands 

2 RSGA was established in 1908 to assemble the land rights to use the rangeland resources 

within a portion of the Wyoming Checkerboard roughly 40 miles wide and 80 miles long and 

containing slightly more than two million acres. RSGA uses this area primarily for grazing 

sheep in the winter. Because of the checkerboard land pattern, RSGA manages its private lands 

in concert with the unfenced public lands. Doc. 31-3. 

3 
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provided BLM could demonstrate the ability to Inanage and 'control wild horse numbers. 

Id. at p. 5, ~ 6. 

Nothing has changed over the course of those thirty-plus years except the decision 

by RSGA to revoke its past agreelnent and to adopt zero as the lilnit for wild horses on its 

checkerboard rangelands in all but one Herd Managelnent Area (HMA). This is no 

surprise given BLM's inability to manage the herds at the agreed-to limit in the context 

of an exceedingly problematic checkerboard land ownership pattern and an aspirational 

statute that seeks to manage and protect wild free-ro31ning anilnals with minimal 

interference, while also respecting and protecting private property rights. 

None of the arguments advanced by Petitioners and nothing about BLM's horse 

management program inspire this Court to change the approach sanctioned by the Court 

in 1981. In summary, BLM did not abuse its discretion in interpreting Section 4 to 

permit a roundup removing horses from the checkerboard as horses that stray from public 

land to private land, without engaging its Section 3 considerations. Allowing Section 3 

considerations to affect roundups on the checkerboard would result in the roundup 

essentially being governed by Section 3 herd management considerations and AMLs, 

rather than the landowner request to relnove all horses. In short, under Petitioners' 

scenario, BLM's "removal" of horses becomes a simple move of horses, from the 

checkerboard to the federal block. Then the horses will roam back to the checkerboard 

range. This becomes a never-ending cycle of moving horses which roam or stray back, 

contrary to the Section 3 directive that management activities "be at the minimal feasible 

level" and the Section 4 directive that anitnals be relnoved (and not simply moved) from 

4 
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private lands. Consequently, the relief requested by Petitioners would satisfy neither 

Section 3 nor Section 4 and is thus not an outcome the Court will impose on BLM. 

Further, neither FLPMA, nor the RMPs relieve BLM of its Section 4 obligation to 

remove horses that stray from public lands to private lands. As to NEP A, the Court 

concludes BLM's decision to rely on a categorical exclusion (CX) with no extraordinary 

circumstances was erroneous. The record shows BLM decided it had "no choice but to 

remove all horses from the checkerboard regardless of what the iInpacts analysis would 

show" (AR3342). Thus, the agency moved ahead with a CX that failed to fully consider 

all relevant factors concerning the unusual removal proposed including areas of 

discretion available to the agency which might mitigate impacts. This course of action 

fails to satisfy the agency's NEPA obligations. Thus, the NEPA compliance matter 

associated with the 2014 roundup is remanded to BLM to correct the procedural 

deficiencies. 

BACKGROUND 

This Court issued a detailed background statement for this case in its Order 

Denying Petitioners' Motion for a Temporary Restraining Order and/or Preliminary 

Injunction. Doc. 35. There also is a background statement in the Memorandum Opinion 

Granting Joint Motion to Dismiss, which approved the Consent Decree in RSGA v. 

Salazar, 935 F.Supp.2d 1179 (D. Wyo. 2013). From these prior background statements, 

the following summary is most significant to the pending dispute: 

1. Section 3 of the WHA (16 U.S.C. § 1333). This section directs the Secretary 

(BLM as the delegated agency) to protect and manage wild free-roaming 

5 
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horses as components of the public lands, and also establishes procedures for 

addressing excess anitnals whether by removal, destruction or other options. 

In general, BLM manages wild horses within HMAs which are designated in 

RMPs prepared through a land-use planning process conducted pursuant to 

FLPMA and in compliance with NEPA. For each HMA, BLM determines the 

Appropriate Management Level (AML) that the HMA can sustain without 

resulting in rangeland damage.3 BLM's goal is to tnanage healthy wild free

roaming horse populations on healthy rangelands. AR251. 

2. Section 4 of the WHA. This section governs the process of removal of animals 

that stray from public lands onto privately owned lands. Removal is important 

to private landowners because the WHA and implementing regulations prohibit 

the harassment, unauthorized chasing, pursuing, herding, roping, or attempting 

to gather or catch wild free-roaming horses. 16 U.S.C. §1338(a)(3); 43 C.F.R. 

§ 4770.1. Further BLM has interpreted Section 4 by regulation which 

provides: "Upon written request from the private landowner to any 

3 The HMAs at issue are Adobe Town, Salt Wells Creek and Great Divide Basin, which 

comprise approximately 2,427,220 acres of land. AR645; AR3356. Roughly 70% (1,695,517 

acres) of these three HMAs is public land, and 30% (731,703 acres) is private land. The majority 

of the privately owned land falls within the Wyoming Checkerboard. The AML range for Adobe 

Town is 610-800. The AML range for Salt Wells Creek is 251-365. The AML range for Great 

Divide Basin is 415-600. AR91. The Adobe Town and Salt Wells Creek HMAs are managed as 

a single complex due to wild horse movements. AR453. 
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representative of [BLM], the authorized officer shall relTIOVe stray wild horses 

and burros from private lands as soon as practicable." 43 C.F.R. § 4720.2-1. 

3. The Court's 1981 Order and Amended Order. In 1979, RSGA met with wild 

horse advocacy organizations and agreed to allow 1,500 wild horses within the 

Rock Springs District with only 500 on the Checkerboard. Doc. 31-4, p. 5, ~ 6. 

The 1979 agreement was expanded through litigation4 by the Court's 1981 

Order, which required BLM to remove all wild horses from the Wyoming 

Checkerboard except that number which the RSGA voluntarily agreed to leave 

in the area. Doc. 31-4, p. 27. The 1981 Order was then amended in 1982 to 

provide more detail and to specify that wild horses above the agreed-to levels 

"are 'excess' within the meaning of 16 U.S.C. 1332(t)." Id. at p. 31. It was the 

1979 agreement that shaped the HMAs and the AMLs for the wild horses 

within and around the checkerboard. Id. at p. 5, ~ 7. Further, it doesn't appear 

as though the AMLs were ever examined in subsequent RMPs because they 

had been adopted by the Court. Id. 

4. RSGA's 2011 lawsuit. Based on its views that the agreed-to numbers for wild 

horses on the checkerboard were greatly exceeded, RSGA withdrew its consent 

to tolerate wild horses on its lands and requested relTIOval. Doc. 31-3, p. 8, ~ 

4 After the agreement was reached, BLM cancelled the wild horse gather and RSGA sued to 

compel removal under Section 4 of the WHA. AR 782; Mountain States Legal Foundation et al. 

v. Andrus, Civ. No. 79-275K (D. Wyo. 1981). 

7 
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15. When BLM declined to prepare a gather, RSGA brought another lawsuit. 

RSGA v. Salazar, 935 F.Supp.2d at 1179. This 2011 lawsuit generated the 

2013 Consent Decree by which BLM agreed to remove all wild horses located 

on RSGA' s private lands including the Wyolning Checkerboard lands with the 

exception of those wild horses found within the White Mountain HMA. Id. at 

1192, ~ 1. The Consent Decree did not relieve BLM froln complying with all 

applicable federal laws including the WHA, FLPMA, NEP A and the AP A. Id. 

at 1192, ~ 17. 

In 2013, BLM proposed a roundup in the Adobe Town and Salt Wells Creek 

HMAs to remove wild horses from RSGA private lands and the checkerboard, and to 

maintain the population at AML within the federal land block in accordance with the 

RMP. AR694. Accordingly, BLM issued an EA and FONSI for the removal of "excess" 

wild horses under Section 3 and the removal of "stray" wild horses under Section 4. 

AR645; AR741. BLM also Inade a fonnal "excess" detennination under Section 3 and 

concluded approximately 586 excess wild horses needed to be relnoved. AR644. BLM 

confirmed there would be no changes to HMA boundaries and AML determinations 

because of the roundup in these two areas. 

After completing the Adobe Town/Salt Wells roundup, BLM proposed to "gather 

and remove wild horses from Checkerboard lands within ... [the] Great Divide Basin 

HMA in 2014." AR469; AR822. BLM initiated a NEPA process for the removal of 

"excess" wild horses under Section 3 and the removal of "stray" wild horses under 

Section 4, and further committed to maintain the low AML (415 wild horses) within the 

8 
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checkerboard. AR822. Not surprisingly, RSGA expressed concerns with BLM's 

proposed action to maintain the low AML within the checkerboard inasmuch as BLM 

had agreed under the Consent Decree to relnove all wild horses from the checkerboard. 

AR1310; AR3357. In response, BLM decided not to "gather the Great Divide Basin 

HMA to low [AML] under Section 3 of the WHA" but instead to "gather all \vild horses 

from the checkerboard within the HMAs" pursuant to BLM's Section 4 authority and the 

Consent Decree, and not return any gathered horses to the solid-block public lands in the 

HMA. AR3345; AR3369. Also, BLM decided to conduct supplemental gathers in the 

checkerboard portions of the Salt Wells Creek and Adobe Town HMAs, with the goal of 

removing all horses from the checkerboard. AR3355; AR3369. BLM acknowledged this 

would be challenging and not previously done, and "will result in the HMA[s] being 

significantly below low AML." AR3349. 

To assure clarification, it is important to note that these gathers occurred on the 

checkerboard only, and did not involve the entire three HMAs. Thus, only those horses 

that were present on the checkerboard within the HMAs were gathered. No horses were 

gathered that happened to be present on the federal blocks within the three HMAs. 

In July 2014, BLM issued a Decision Record (Decision) and a Categorical 

Exclusion (CX) authorizing the "relnoval of all wild horses froln Checkerboard Lands 

within the Great Divide Basin, Adobe Town, and Salt Wells Creek [HMAs]" under 

Section 4 of the WHA. AR3356; AR3369. BLM alleges it supported its CX as fulfilling 

NEP A by the team of II professionals who studied the proposed roundup action, 

reviewed the public comments received during BLM's 2013 public scoping initiative, 

9 
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considered the established "extraordinary circumstances" criteria, and ultimately 

determined "there are no extraordinary circumstances potentially having effects that may 

significantly affect the environment." AR3360-65; AR.3369-73. Later in the fall, 1,263 

wild horses were pennanently relnoved from these I-IMAs, leaving the following 

estimated5 post-roundup populations: 

HMA AML Post-Roundup Population 

Great Divide Basin 415-600 91 

Salt Wells Creek 251-365 39 

Adobe Town 610-800 519 

ANALYSIS 

A. Legal Standards 

Because the WHA, NEP A and FLPMA do not provide a private right of action, 

parties challenging agency action under those statutes must invoke the judicial review 

provisions of the Administrative Procedure Act (APA). Review of agency action under 

the APA falls under Title IV of the Federal Rules of Appellate Procedure, not the Federal 

Rules of Civil Procedure. Thus summary judgment (as Petitioners' motion is styled) is 

not available. Rather, the matter proceeds through the filing of an adlninistrative record 

(AR), briefing, argument and entry of judglnent. 

5 These estimates are contested by RSGA, as RSGA believes an aerial census would be needed 

and then adjustments would be required to eount foals and add an undergather estimate. 

10 
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Under the deferential review standards established by the AP A, a Court "shall ... 

hold unlawful and set aside agency action" that is "arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law." 5 U.S.C. § 706(2). A court should 

uphold an agency decision "of less than ideal clarity if the agency's path may reasonably 

be discerned." Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 

286 (1974). This is because a court may not substitute its judgment for that of the 

agency. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,416 (1971). The 

court's limited role is to ensure that the agency's decision is based on relevant factors and 

is not a "clear error of judgment." Id. Further, while an agency Inay deviate froln its prior 

practice, it "is obligated to supply a reasoned analysis for the change." Motor Vehicle 

Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,42-43 (1983). 

When determining whether an action is "in accordance with law," the Court 

applies the two-step analysis set forth in Chevron U.S.A., Inc. v. Natural Res. De! 

Council, 467 U.S. 837, 842 (1984). Under this analysis, the Court must first "detertnine 

'whether Congress has directly spoken to the precise question at issue.'" United 

Keetoowah Band of Cherokee Indians of Okla. v. BUD, 567 F.3d 1235, 1239 (10th Cir. 

2009) (quoting Chevron, 467 U.S. at 842). "If Congress has spoken directly to the issue, 

that is the end of the matter; the court ... must give effect to Congress's unambiguously 

expressed intent." Id. Only if the statute is ambiguous on the pertinent issue should the 

Court "proceed to step two and ask 'whether the agency's answer is based on a 

permissible construction of the statute. '" Id. (quoting Chevron, 467 U.S. at 843). 

However, the Court "must not itnpose [its] own construction of the statute" and "will not 

11 
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defer to an agency's construction" if it is "lnanifestly contrary" to the statutory schelne. 

Id. at 1240. 

B. Does this Case Present a Live Controversy? 

BLM argues this Court lacks jurisdiction over the case because Petitioners' claims 

are mooted by the completion of the 2014 roundup and the fact that no similar gathers are 

planned in these HMAs in the itnminent future. Under the mootness doctrine, federal 

courts lack jurisdiction "to give opinions upon moot questions or abstract propositions, or 

to declare principles or rules of law which cannot affect the matter in issue in the case 

before it." Church of Scientology of Cal. v. United States, 506 U.S. 9, 12 (1992). 

"Mootness is a threshold issue because the existence of a live case or controversy is a 

constitutional prerequisite to federal court jurisdiction." McClendon v. City of 

Albuquerque, 100 F.3d 863, 867 (10th Cir. 1996)(citation omitted). A case becolnes 

moot "only when it is impossible for a court to grant any effectual relief whatever to the 

prevailing party." Chafin v. Chafin, 133 S. Ct. 1017, 1023 (20 13)(citation omitted). 

BLM argues the hypothetical return of wild horses as "effectual relief' ignores the 

reality that the gathered horses, located in multiple facilities, have been entered into the 

national program where they have been readied for adoption, making their return very 

difficult, potentially unsafe and in violation of Section 4 and the 2013 Consent Decree 

because the horses will invariably migrate back to RSGA' s lands within the 

checkerboard. Further, BLM argues the availability of an equitable remedy is not enough 

where Petitioners fail to demonstrate a good chance of being injured by Section 4 wild 

12 
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horse gathers from checkerboard lands in the future. See, e.g., Rio Grande Silvery 

Minnow v. Bureau of Reclamation, 601 F.3d 1096, 1112 (lOth Cir. 2010). 

In response, Petitioners argue there is meaningful relief available to remedy their 

ongoing aesthetic and econolnic injuries caused by the 2014 roundup should they prevail 

on the merits. Petitioners argue the Court could redress their injuries, at least in part, by 

ordering BLM to return to these HMAs some of the wild horses that Petitioners assert 

were unlawfully removed. Thus, it is not "impossible for [the] court to grant any 

effectual relief whatever," should Petitioners prevail. Chafin, 133 S.Ct. 1023. Finally, 

Petitioners challenge BLM's claim that it has no future plans for a roundup, and allege 

BLM plans to announce it will be scheduling a roundup in the White Mountain HMA.6 

Doc. 80-1, p. 3. 

Petitioners seek a declaration by this Court that BLM is in ongoing violation of the 

WHA, NEP A and FLPMA, and request that the Inatter be relnanded to BLM with 

instructions to remedy the deficiencies and take no further action until legal compliance 

has been fully achieved. Doc. 67, p. 53. There is no dispute that BLM has permanently 

removed 1,263 wild horses froln the Wyolning Checkerboard, taking the numbers below 

the low AMLs, without initiating any process for review or revision of the RMPs, the 

HMA boundaries or the AML determinations, and with only a CX as its NEP A 

compliance. There is also no dispute that Petitioners are able to point to some concrete 

6 BLM objects to this allegation and continues to claim it has no current plans to conduct a gather 

and believes a gather in the White Mountain HMA is unlikely. Doc. 81. 

13 
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ongoing injury from this action. With the exception of the 2014 roundup, nothing has 

altered the existing statutory or regulatory regime to impose a new system or set of rules 

and thereby eliminate the possibility of meaningful relief. Because of this, and assuming 

Petitioners prevail on the merits, a detennination can be issued with real-world effect, 

whether it is an order to return horses or to cure a procedural irregularity. Therefore, 

Petitioners' claims are not moot. 

C. Did BLM's 2014 Roundup Violate the WHA? 

Petitioners argue the 2014 roundup violated the WHA because the action took 

horses off checkerboard sections of public land without compliance with the mandatory 

provisions in Section 3. Petitioners argue this is the first time in agency history that BLM 

approached a gather on the checkerboard as though the entire area could be gathered 

under Section 4 as private land. They argue Congress made no exception for the 

checkerboard, and BLM erred in failing to make an excess determination before 

permanently removing any wild horses from public land and by removing horses below 

low AML. 16 U.S.C. § 1333(b)(2); 43 C.F.R. § 4720.1; Colo. Wild Horse and Burro 

Coal. v. Salazar, 639 F. Supp. 2d 87, 95-96 (D.D.C. 2009) (finding that "Congress 

clearly intended to protect non-excess wild free-roaming horses . . . from removal and 

that BLM's removal authority is litnited to those ... horses ... that it determines to be 

'excess animals' within the meaning of the [WHA]," and holding that "[a] prerequisite to 

removal under the [WHA] is that BLM first detennine that an overpopulation exists and 

that the ... horses ... slated for removal are 'excess animals'''). Thus, because BLM 

deliberately ignored "the unambiguously expressed intent of Congress," Chevron, 467 

14 
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U.S. at 843, Petitioners argue this Court lnust apply the statute as it is written and declare 

BLM's recent wild horse management actions in the checkerboard to be not in 

accordance with law. 

In response, BLM argues that while Section 4 does not govern public lands, it is 

equally true Section 3 does not govern private lands. Further, BLM. argues it cannot 

abdicate its non-discretionary Section 4 obligations, but Inust exercise its discretion to 

harmonize mUltiple competing mandates within this complicated land management area. 

BLM points out that there is no way for BLM to comply with Section 4 without also 

removing horses from public lands in the checkerboard, even though those horses may 

not be "excess animals" under the Act. 16 U.S.C. § 1333. BLM argues there is 

ambiguity and tension between Section 3 and Section 4 within this checkerboard context, 

which affords BLM the discretion to harmonize the conflicting mandates. BLM claims it 

reasonably exercised this discretion by interpreting Section 4 to authorize the 2014 

roundup in the checkerboard even though some gathered horses may temporarily be 

located on public lands. 

RSGA argues Petitioners' Section 3 "prerequisite" argulnent is flawed for 

purposes of this removal action because the HMAs and their AMLs which would apply to 

any "excess" determination by BLM were based on RSGA's now revoked consent to 

tolerate wild horses on the checkerboard. Stated otherwise, the AMLs for these areas 

were never defined by the criteria in Section 3 but were established by Court Order which 

was premised on RSGA's now-revoked consent to tolerate 500 wild horses on their 

checkerboard rangelands. Sitnilarly, the HMAs covering RSGA checkerboard 

15 
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rangelands exist solely because of this now-revoked consent. "Further, RSGA argues that 

if it must now maintain wild horses based on AMLs that would not exceed a "thriving 

natural ecological balance," RSGA would have no rights as a private landowner because 

excess would be defined by resource impacts without regard to interspersed private lands 

and a valid Section 4 removal request. Once RSGA revoked its consent and made a valid 

Section 4 request, those actions triggered BLM's "ministerial duty to remove the wild 

horses" which must be done "as soon as practicable." Roaring Springs Associates v. 

Andrus, 471 F. Supp. 522, 526 (D. Or. 1978); Fallini v. Hodel, 783 F.2d 1343, 1346 (9th 

Cir. 1986); 43 C.F.R. § 4720.2-1. 

Thus, RSGA argues the statutory scheme is clear and Petitioners' focus on Section 

3 for this gather is irrelevant. Nothing in Section 3 precludes cOlnpliance with the 

mandates in Section 4 and Congress did not intend words granting discretionary authority 

in Section 3 to nullify the Secretary's ministerial duty under Section 4. Finally, RSGA 

argues Petitioners' argument would yield absurd and impossible management 

prescriptions for the checkerboard because differing excess determinations and 

ministerial duties would be triggered once any horse steps frOln public to private land and 

back again. Such a statutory construction "creates an itnpossible catch-22 for the 

agency." In Def. of Animals v. Salazar, 675 F.Supp.2d 89, 97-98 (D. D.C. 2009) 

(rejecting illogical reading of WHA since it would lead to practical impossibilities in 

management). 

The State of Wyoming also argues against Petitioners' singular focus on Section 3. 

The State urges that Section 3 lnust be read in the context of the larger Act. Congress 

16 
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recognized that wild horses would stray and, thus, provided in Section 4 that when "wild 

free-roaming horses or burros stray from public lands onto privately owned land, the 

owners of such land may inform the nearest Federal marshall or agent of the Secretary, 

who shall arrange to have the animals removed." 16 U.S.C. § 1334. Read together, 

Sections 3 and 4 cover the universe of scenarios-remove wild horses from public lands 

when overpopulations occur and, upon the landowner request, remove wild horses that 

stray from public land to private land. According to the State, if Section 4 does not 

authorize the 2014 removal decision, then the Act's protections are rendered meaningless 

to private property owners within the checkerboard where wild horses stray in and out of 

private property daily, even hourly. See United States v. Power Eng'g Co., 303 F.3d 

1232, 1238 (10th Cir. 2002) (holding that a court cannot construe a statute in a way that 

renders words or phrases meaningless). The State c1aitns this cannot be the outcome 

Congress intended. 

In reply to these argulnents, Petitioners claim their position is that BLM can and 

must comply with both Section 3 and Section 4 of the WHA as it has done so many times 

in the past and as recent as 2013. Petitioners reassert their position that the WHA is 

unambiguous - Section 3 directs all BLM actions related to wild horses on public land, 

while Section 4 governs all BLM actions on private land. 

In all cases requiring statutory construction, the Court must "begin with the plain 

language" of the statute because the Court must "assulne that Congress's intent is 

expressed correctly in the ordinary Ineaning of the words it employs." N.M Cattle 

Growers Ass'n v. U.S. Fish and Wildlife Serv., 248 F.3d 1277, 1281- 82 (10th Cir. 2001) 
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(internal citations omitted). As the Court of Appeals has made clear, when "the statute's 

language is plain and plainly satisfied, the sole function of the courts can only be to 

enforce it according to its tenns." United States v. Adalne-Orozco, 607 F.3d 647, 652 

(10th Cir. 2010) (internal citations omitted); BP Am., Inc. v. Okla. ex reI. Edmondson, 

613 F.3d 1029, 1033-34 (10th Cir. 2010). Further, the Court must "also analyze the 

provision in the context of the governing statute as a whole, presuming congressional 

intent to create a 'symmetrical and coherent regulatory scheme. '" Coyt v. Holder, 593 

F.3d 902, 905 (9th Cir. 2010) (quoting Gustafson v. Alloyd Co., 513 U.S. 561, 569 

(1995). 

The challenge in this case is to apply the WHA to the circumstances presented, 

which entails statutory interpretation. Further, the circumstances of the checkerboard 

with interlocked public lands and private lands demand, if possible, a harmonious and 

coherent interpretation of the statutory scheme. Petitioners argue their interpretation is 

the only harmonious one and the only one which validates both Sections 3 and 4. 

However, this argument ultitnately allows Section 3 considerations to trump a valid 

Section 4 request, it ignores the circumstances, and it would deprive landowners of relief 

under Section 4. 

Embedded in Petitioners' argulnent is a sequence for the only action that would 

satisfy them. BLM would first gather all horses on the checkerboard, but then return 

those gathered horses which are not "excess" (based on the AMLs for the three HMAs) to 

the solid federal block within the three HMAs. BLM would essentially be moving "non-
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excess" horses off the checkerboard to the federal block. According to Petitioners, this 

limits removal to no less than the low AML consistent with Section 3 considerations. 

It is the Court's conclusion that such a removal sequence only complies with the 

herd management considerations of Section 3 and disregards BLM's non-discretionary 

and unqualified duty to RSGA to arrange to have all aniInals removed that stray from 

public lands onto privately owned lands. There is no dispute that RSGA is entitled to a 

removal. This is not effectuated by the movement of horses from one part of an HMA to 

another part of the same HMA. The free-roaming horses would simply stray back to 

RSGA's checkerboard, triggering another request, another removal, and so on. The 

horses would be managed intensively, contrary to Section 3, and not removed, contrary to 

Section 4. Such an outcome is not required by the WHA. 

Further, Petitioners' argument ignores the circumstances. As RSGA points out, 

the checkerboard HMAs and their AMLS were the product of an amended Court Order 

from the 1980s that gave effect to the now-revoked consent froln RSGA to tolerate 500 

horses on its checkerboard rangelands. The only "nod" to anything related to Section 3 

by Judge Kerr or the parties was the statelnent that all horses on the checkerboard above 

the agreed-to levels would be "excess" within the meaning of 16 U.S.C. 1332(f). Doc. 

31-4, p. 31. No Section 3 analysis occurred and the Court never differentiated between 

public and private lands in the checkerboard. Considering the changed circumstances of 

the revoked consent, this Court won't sanction an outcome that repeals RSGA's Section 4 

rights and imposes a never-ending duty on BLM to move horses when its clear removal 

duty is to protect private landowners and their land froln wild horses that stray. 
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Finally, the Court is unpersuaded by Petitioners' argulnent that BLM is changing 

past practices. This case is virtually identical to the one facing. Judge Kerr in 1979, with 

the only difference being RSGA's new decision to not agree to any wild horses on its 

checkerboard rangeland. It was only by RSGA's 1979 agreelnent that the HMAs and 

AMLs were established, thereby allowing Section 3 gathers to occur on RSGA's lands. 

As acknowledged by BLM, "previous gathers, including in November 2013, were 

conducted as herd management actions to Inaintain a thriving natural ecological balance" 

which is simply another way of saying the gathers were conducted under Section 3. 

AR3341. The contested gather in 2014 was not conducted for this purpose but for the 

purpose of responding to a landowner request under Section 4. Thus it was the 

landowner request (and zero tolerance) that warranted a fundamental change in the way 

BLM approached the gather because it becalne "about relnoving horses froln private land 

(checkerboard) and not about herd management." Id. A fundamental change in 

circumstances doesn't trap BLM into an inapplicable past practice that will not satisfy 

BLM's unqualified ministerial duty to protect private landowners and their land from 

wild horses that stray. 

In summary, the record reflects that RSGA has Inade a clear, certain and adequate 

demand under Section 4, triggering a positive, ministerial duty to remove the stray 

horses. Fallini v. Hodel, 783 F.2d 1343, 1346 (9th Cir. 1986). BLM's regulation (43 

C.F.R. § 4720.02-1) requires relnoval as soon as practicable and case law supports the 

conclusion that removal may not be unreasonably delayed. Id. at 1347. Under the 

circumstances presented and considering the WHA as a whole, the Court concludes BLM 
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reasonably exercised its discretion in interpreting Section 4 to authorize the 2014 roundup 

from the checkerboard without a Section 3 excess determination which would mandate a 

return of horses, even though the result of the roundup is that the AMLs are below the 

low range. The Court rejects Petitioners' argument that both Section 3 and Section 4 can 

be satisfied. Section 4's focus is the protection of private landowners and private 

property. Its protections are not qualified by AMLs or excess determinations. Section 

4' s unqualified mandate is the removal of free-roaming horses that stray from public 

lands onto privately owned lands, not the movelnent of horses from private lands to 

adjacent public lands. BLM's interpretation of Section 4 is reasonable to avoid intensive 

management of horses and afford a meaningful removal remedy to protect private 

property. 

D. Did BLM's 2014 Roundup, which took Wild Horse Numbers Below applicable 
AML Levels, Violate FLPMA and its RMPs? 

Ordinarily, an AML can only be modified through a formal amendment or 

revision to the RMP, see 43 C.F.R. §§ 1610.5-5, 1610.5-6; AR255, but in any event may 

not be modified without an extensive planning process, with notice and public comment, 

providing an "[i]n-depth . . . evaluation" of "resource monitoring and population 

inventory data." AR263; see also AR3349; 43 u.s.c. § 1712; In Def of Animals, 909 F. 

Supp. 2d at 1192 ("AMLs are detennined through revisions to the applicable [RMP]."). 

Petitioners complain that BLM plowed ahead with its 2014 gather, which had the 

practical effect of reducing horse populations far below the express AML requirelnents of 

the operative RMPs, without amending or revising the RMPs, evaluating the necessary 
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resource monitoring or population inventory data, providing notice and comlnent, or 

engaging in a NEP A process concerning the AML reduction, all in violation of FLPMA 

and BLM's RMPs. 

Respondents argue BLM is not required to consider the appropriate AML levels in 

the HMAs because such a detennination is not relevant to a Section 4 gather, thus its 

approach to the 2014 gather was not arbitrary or capricious. 

No one disagrees with Petitioners' argument that AMLs are established and 

adjusted through the land use planning process. However, for the reasons previously 

stated, BLM did not adjust the HMAs or their corresponding AMLs; rather, it removed 

wild horses that strayed under Section 4. One could theorize that it would have been 

better to first work through the land planning process to determine the appropriate AML 

levels before excluding half or more of the land within the current HMAs as unavailable 

to support the AML. However, this was not under BLM's control, as BLM was obligated 

to take titnely and appropriate action in response to a Section 4 request from a landowner. 

Further, it is typical for BLM to view any changes to AMLs or HMA boundaries 

as being outside the scope of the gather analysis. AR645; AR3345; AR3369. Plus, the 

Court would note that BLM has initiated the scoping process for the Rock Springs RMP 

and to amend the Rawlins RMP to address wild horse management in the Rock Springs 

and Rawlins Field Offices. AR3381-82. However, once RSGA took the first step under 

Section 4 with a demand for the rClnoval of wild horses froin the checkerboard, BLM was 

under an unqualified duty to act as soon as practicable, and not delay while the longer, 
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much more involved planning process is cOlnpleted. This approach to the 2014 roundup 

by BLM was not arbitrary or capricious. 

With this said, though, BLM should not delay in addressing its iInportant statutory 

obligations to establish a wild horse management regime for these two BLM Districts 

that will substitute for what was previously in effect as well as support necessary and 

appropriate determinations to protect wild free-roatning horses, honor the Inultiple-use 

management concept for public lands, and preserve and maintain a thriving natural 

ecological balance for the area. 

E. Did BLM Violate NEPA by Preparing a Decision Supported only by a CX? 

NEP A requires federal agencies to consider the environlnental itnpacts of their 

actions, disclose those impacts to the public, and then explain how their actions will 

address those impacts. Baltimore Gas & Elec. Co. v. Natural Res. Defense Council, 462 

U.S. 87, 103 S.Ct. 2246, 76 L.Ed.2d 437 (1983). NEPA prescribes the process, not the 

end result, of agency action. Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 

350, 109 S.Ct. 1835, 104 L.Ed.2d 351 (1989). In this regard, the Tenth Circuit has 

repeatedly emphasized that NEP A only requires an agency to take a "hard look" at 

environmental consequences of its actions and to adequately disclose those impacts to the 

public. Baltimore Gas, 462 U.S. at 97-98; Middle Rio Grande Conservancy Dist., 294 

F.3d at 1225. 

Additionally, the Counsel on Environment Quality's (CEQ) NEPA regulations 

authorize agencies to use a CX for categories of actions "which do not individually or 

cumulatively have a significant effect on the hUlnan environlnent and which have been 
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found to have no such effect in procedures adopted by a Federal agency .... " 40 C.F.R. 

§ 1508.4 (citing 40 C.F.R. § 1507.3); see also 43 C.F.R. § 46.205. Agencies must 

evaluate each situation to determine if any "extraordinary circumstances" render a CX 

inappropriate. 40 C.F.R. § 1508.4. Where an agency reasonably determines that a 

proposed action falls within a CX and that there are no extraordinary circumstances, no 

further NEPA analysis is required. Colorado Wild v. u.s. Forest Serv., 435 F.3d 1204, 

1209 (10th Cir. 2006). 

Petitioners argue the CX invoked by BLM to avoid preparing an EIS or EA only 

applies to the removal of wild horses from private land and cannot serve as a lawful basis 

for escaping NEP A review as to the portion of BLM' s decision that addresses pennanent 

removal of wild horse from public land. AR3360, 3386, 3389. Even ifBLM had adopted 

in its Department Manual a CX applying to permanent removals of wild horses from 

public lands, Petitioners argue it would be inapplicable under the circulnstances of 

BLM's actions in this case because "extraordinary circulnstances" exist which Inay have 

a significant environmental effect." 40 C.F.R. § 1508.4; see also Utah Envtl. Congo v. 

Bosworth, 443 F.3d 732, 736 (10th Cir. 2006) (explaining that "a proposed action is 

precluded from categorical exclusion if 'extraordinary circumstances' exist" and will 

result in environmental effects). 

Respondents argue the Section 4 gather is covered by the CX, which is an 

appropriate approach under the law which holds that "NEP A compliance is unnecessary 

where the agency action at issue involves little or no discretion on the part of the 

agency." Sac & Fox Nation of Missouri, 240 F.3d at 1262-63. They further argue BLM 
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analyzed whether extraordinary CirCUlTIstances existed and whether significant itnpacts 

would occur. AR3360-3365. An "extraordinary circumstance exists only where a 

proposed action 'may have significant environmental effect.' " Utah Envtl. Congo v. 

Bosworth, 443 F.3d 732, 742 (10th Cir. 2006) (emphasis in original) (citing 40 C.F.R. § 

1508.4). The existence of "some possible effects" is not an extraordinary circumstance. 

[d. at 744. "When reviewing an agency's interpretation and application of its categorical 

exclusions under the arbitrary and capricious standard" courts "afford[] the agency's 

interpretation substantial deference." Id. at 743 (citing Citizens' Comm. to Save Our 

Canyons v. u.s. Forest Serv., 297 F.3d 1012, 1023 (10th Cir. 2002). Further, the factual 

determinations comprising this analysis "implicate[] substantial agency expertise and 

[are] entitled to deference." Alaska Ctr.for the Env't v. United States Forest Service, 189 

F.3d 851, 859 (9th Cir. 1999); See Colorado Wild v. United States Forest Service, 435 

F.3d 1204, 1219-22 (10th Cir. 2006). 

Based on its analysis, BLM concluded that there was no extraordinary 

circumstance that would significantly impact the environlnent. AR3356. Respondents 

argue this conclusion is reasonable and supported because the effects of wild horse 

gathers are well understood and would not create highly controversial environlnental 

effects. AR3361-3362; AR3363-3364 (The Checkerboard lands have "been managed for 

wild horses, including gather operations, for decades."). Therefore, Respondents claim 

BLM's conclusion that the gather would not significantly impact the environment is 

supported by an analysis of the relevant factors. Alaska Ctr. for the Env't, 189 F.3d at 

859. 
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It is undisputed that the CX used for this gather, 516 DM 11.9 D(4) (AR 003389), 

refers only to the removal of horses from private lands. Given this Court's analysis and 

interpretation of the applicable sections in the WHA, BLM's decision to apply the CX to 

this gather was a reasonable interpretation of the CX. However, the Court would note 

that this appears to be the first time RSGA' s checkerboard rangeland has been gathered 

for removal of all horses without any return.7 Further, while BLM lacks discretion to 

ignore or unduly delay acting on RSGA' s request, that does not Inean there is little or no 

discretion left to the agency. There is nothing in the record to suggest that BLM had no 

discretion for the return of any horse. In addition, the gather window to avoid risks to 

horses and staff is left to the agency. Thus discretion exists in scheduling the gather. 

Also, the capture methods are left to the agency, which may be influenced by the unique 

circumstances of the gather such as the large size of the area for the gather (checkerboard 

lands encompassing three HMAs). BLM acknowledges "[t]his removal is not a typical 

gather" (AR3341), so it is suspect to rely on the conclusion that the effects of wild horse 

gathers are well understood. 

In general, it appears as though BLM decided it had "no choice but to remove all 

horses from the checkerboard regardless of what the impacts analysis would show," 

(AR3342) and so moved ahead with a CX, based in part on the view that the effects of 

wild horse gathers are well understood and would not create highly controversial 

7 In noting this, the Court does not suggest a return was required. The point is that this is an area 

of discretion available to the agency. 
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environmental effects. Again, this is not a typica l w ild horse gather and some discretion 

remains with the agency. Therefore, BLM 's conclusion that the gather would not 

individually or cumulatively have a s ignificant e ffect on the human environmcnt is not 

adequately supported by an analys is of a ll relevant factors. The mere fac t the end result 

(a removal of horses off the checkerboard) wou ld not change is unpersuas ive, as it does 

not encompass the full range of discretion available to the agency in conducting this 

particu lar roundup. 

CONCLUSION 

IT IS HEREBY THEREFORE ORDERED: 

Pctitioners' request for a declaration that BLM is in ongo ing violation o f the WHA 

and FLPMA is DENIED; and 

Pet iti oners' request for a declarat ion that BLM's '/uly 20 14 CX is in vio lation of 

NEPA is GRANTED; and 

The NEPA violation IS remanded to BLM with instructions to remedy the 

deficiencies identified. 

Dated this ~ day of March, 20 15. 

. FRE UDENTHAL 
N ITED STATES DISTRICT JUDGE 
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